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1913. ] DIGEST OF RECENT VIRGINIA DECISIONS. 855 

Action by James M. Kane against Lucy Hobday. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

/. N. Stubbs, of Woods Cross Roads, for plaintiff in error. 
Howard L. Anderson, of Richmond, for defendant in error. 



LEWELLING et al. v. LEWELLING. 
Jan. 16, 1913. 
[76 S. E. 903.] 

Judgment (§ 715*) — Conclusiveness — Matters Concluded. — Though 
a bill by the surviving partner for a settlement of the partner- 
ship accounts was dismissed on appeal on the ground that the 
accounts were in such confusion that no proper settlement could be 
made, that will not preclude the surviving partner, his individual 
realty having been sold under a mortgage to pay for the firm debts, 
from proving the sale price as a debt against the partnership; it ap- 
pearing that the property was sold in a creditor's suit, and that this 
claim was then allowed against the partnership in a consolidated 
action which included the creditor's suit and the bill by the surviving 
partner. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1244-1247; 
Dec. Dig. § 715.* 1 Va.-W. Va. Enc. Dig. 651.] 

Appeal from Circuit Court of City of Elizabeth. 

Bill by Thomas L. Lewelling against James Lewelling, admin- 
istrator, and others. From a decree for complainant, defend- 
ants appeal. Affirmed. 

S. Gordon Cumming and Sidney J. Dudley, both of Hampton, 
and John W . Friend, of Newport News, for appellants. 

Lett & Massie and Batchelor & Phillips, all of Newport News, 
for appellee. 



COMMONWEALTH et al. v. SCHMELZ. 
Jan. 16, 1913. 
[76 S. E. 905.] 

1 Taxation (§ 273*; — Assessment — Personal Property of Firm — 
Situs. — Code 1904, § 492, provides tnat firm property shall be listed 
for taxation by and be taxed to the firm. Section 494 declares that 
the commissioner shall make a personal application to each person, 
firm, or corporation residing, doing business, or having an office in 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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his district to disclose property of the person, firm, or corporation 
not otherwise taxed and subject to assessment, and Tax Bill, § 143 
(Code 1904, p. 2265), provides that, when a firm is engaged in more 
than one business which is subject to taxation, the firm shall pay 
taxes on each branch of its business. Held that; where a firm main- 
tained separate places of business in two counties, the property in 
each place was taxable in the county where it was located, and the 
firm was not taxable on the property in both places in the county 
where the members resided. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 447; Dec. 
Dig. § 273.* 13 Va.-W. Va. Enc. Dig. 101.] 

2. Taxation (§ 90*)— Property of Firm— Firm as Entity— "Part- 
nership." — For purposes of taxation, a partnership is treated as an 
entity separate and distinct from its members, as provided by Code 
1904, §§ 492, 494, and Tax Bill, § 143 (Code 1904, p. 2265), and its 
property is to be taxed to the firm, and not to its individual mem- 
bers. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 180; Dec. 
Dig. § 90.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5191- 
5202; vol. 8, pp. 7746, 7747. 13 Va.-W. Va. Enc. Dig. 89.] 

3. Taxation (§ 494*) — Assessment — Objections — Evidence of 
Omitted Property. — Code 1904, § 567, provides that any person as- 
sessed with taxes who is aggrieved, within two years from the 1st 
day of September of the year in which the assessment is made, may 
apply to the proper court for relief. Section 568 declares that, if 
the court is satisfied that the applicant has been erroneously as- 
sessed, it may order -the assessment corrected, and order the appli- 
cant exonerated from the payment of any excess, and, if the assess- 
ment is less than the proper amount, the court shal order the ap- 
plicant to pay the proper taxes. Held that, where the surviving 
partner of a ti.m instituted proceedings to be relieved from taxes 
erroneously assessed against the firm on property located in a dif- 
ferent county, the commonwealth was entitled to introduce proof of 
omitted property of such firm within the county in order to ascer- 
tain the correct amount of the objector's tax in the county of the 
forum. 

[Ed. Note. — For other cases, see. Taxation, Cent. Dig. §§ 884-888; 
Dec. Dig. § 494.* 13 Va.-W. Va. Enc. Dig. 105.] 

Error to Circuit Court, Elizabeth City County. 

Proceeding by H. L. Schmelz against the Commonwealth and 
others to be relieved from an alleged erroneous assessment of 
taxes. From a judgment for complainant, defendants bring er- 
ror. Reversed. 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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The Attorney General, S. Gordon Cumming, B. B. Montague, 
and Wtn. C. L. Taliaferro, all of Hampton, for plaintiffs in 
error. 

/. W. Read, of Newport News, and T. G. Pollard, for de- 
fendant in error. 

NORFOLK & W. RY. CO. v. COFER. 

Jan. 16, 1913. 

[76 S. E. 909.] 

1. Master and Servant (§ 265*) — Injury to Railroad Employee — 
Suspension of Rules — Burden of Proof. — In an action by an experi- 
enced car inspector for injuries from the bumping of a car while he 
was coupling air on standing cars, without having displayed a signal 
as required by the defendant's rule, the burden was upon the plain- 
tiff to sustain his contention that this rule had been so habitually 
disregarded, with the master's acquiescence, as to amount to its sus- 
pension. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 877-908, 955; Dec. Dig. § 265* 9 Va.-W. Va. Enc. Dig. 710.] 

2. Master and Servant (§ 281*) — Injury to Railroad Employee — Sus- 
pension of Rules — Sufficiency of Evidence. — Evidence, in an experi- 
enced car inspector's action for injuries received while he was vio- 
lating a rule requiring a light to be displayed, held not to show an 
implied suspension of such rules. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 987-996; Dec. Dig. § 281.* 9 Va.-W. Va. Enc. Dig. 710.] 

3. Master and Servant (§ 240*) — Injury to Railroad Employee — 
Contributory Negligence. — Where an experienced car inspector at- 
tempted, on a dark night, to couple the air appliances on standing 
cars, and placed himself in a crouching position between the cars 
without any warning of his presence to any one, though he should 
have known that the cars were likely to be bumped into, he was 
guilty of contributory negligence barring recovery for his consequent 
injuries. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 751-756; Dec. Dig. § 240.* 9 Va.-W. Va. Enc. Dig. 716.] 

Error to Corporation Court of Radford. 

Action by G. W. Cofer against the Norfolk & Western Rail- 
way Company. Judgment for plaintiff, and defendant brings 
error. Reversed. 

T. W. Reath, of Philadelphia, Pa., R. L. Jordan, of East Rad- 
ford, and Phlegar Powell, Price & Shelton, of Bristol, for plain- 
tiff in error. 

H. C. Tyler, of East Radford, for defendant in error. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



